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I. SUMMARY 

LoTel. Inc d/b/a Coordinated Billing (“L.o‘l’el”). by its counsel, hereby requests that the 

Chminission review de novo thc attached Decision (Exhib~t A) of the Universal Service 

Administrativc Company (“USAC”) pursuanl to 47 C; F R 8 54.719 through 47 C r: R 9 54.725 

By an initial lelter of September 12. 2001 (Exhibit  B, the enclosed 2001 499-A form and 

inatructions are omitted) rejecting the duly filed 2001 499-A form and its May 22, 2003 

Decisioii. USAC refuses to accept LoTel’s 2001 form 499-A This action is contrary to the 

USAC rorm 499 Instructions, beyond IJSAC’s authority delegated it by the Commission and 

conlrary to Petitioner’s contractual agreements with its undcrlying carrier, QAI. Inc. As a 

consequence, IJSAC has wrongfully billed Lo’fel Universal Service Fund charges by invoices 

issued during the months of .January through June, 2001 Hy  this Petition, LoTel urges the 

Commission to reverse these actions of USAC and determine that QAI, lnc rather than Lol‘el is 

liable for such charges and all rclaled interest and late charges 

All factual assertions herein are supported by thc attached documentation and Petitioner’s 

Ileclaration 

11. BACKGROUND 

As can be seen by the USAC letter rejecting LoTel’s 2001 form 499-A filing (Exhibit B) 

this matter IS onc of five virtually identical proceedings involving five carriers.’ Each of the five 

Thc carricrs are Inmark, liic dlbia Preferred Billing, American Cyber Corp, Coleman Enterprlses, Inc , 
1LoTt.l. In‘ d / b a  Coordinatcd Billing and Protel Advai i lay d/b/a Long Distance Service Petltions for Revlew for 
all f i v e  carricrs are being tiled simultaneously with the Commission The major circumstance differentiating the f ive 
c ~ r r ~ c r (  IS rhc bankruptcy filings hy Coleman Entci~prises and American Cyber, each of whlch filed Chapter I I 
proceedings I n  addillon, i t  appear5 that with resard to American Cyber, Q A I  did not pay USAC invoices for some 
extensive period of time in the year 2000. as its inonilily invoices during the first S I X  months of  2001 totaled less 
than %30.000 00 each. exclusive of late payment penalties, but itr balance as invoiced by USAC in June 2001 totaled 
approximately $420.000 00 
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carriers was. in calcndar year 2000. a resellcr of long &.;tame telecommunication services. Each 

cnntractcd wi th  Q A I ,  Inc , tor wholesale provision 01‘ underlying long distance service. 

Wholesale service was provided pursuant Lo contract (Exhibit C) by which QAI provided 

underlying long dislance service and billing and collcction, payment of all expenses associated 

with the provision of services, expressly including Universal Service Fund charges and payment 

lo the rcsclling carrier of net proceeds after collection o f a  commission by QAI 

I n  practice, therc was virtually never a “margin” or funds available for payment to the 

reseller after payment of expenses and its commission. according to the methodology by which 

Q A I  calculated expenses associated with the provision of services. In practice, virtually the only 

funds paid by QAI  to the resellers consisted of what Q A I  deemed to be “optional” advances 

inade pursuant to thc contract. which Q A I  evidently then booked as loans to the resellers. 

Thc contractual agrecments and coursc 01‘ dcaling betwecn the parties clearly established 

that QAl  billed for, collected and reserved Universal Service Fund Charges in 2000 and was 

obligated to pay such charges when invoiced for them by LJSAC through June o f  2001 These 

contracts and this course of dealing werc consistent with USAC instructions, which clearly 

provtdc that every wholesaler of services must report on its own account and therefore pay all 

Universal Service Fund charges gencrated by rcvenucs attributable to resellers in the absence of 

documentation establishing that the resellcr is obligated to do so (Exhibit D, page 15 of 2001 

499-A Instructions) The instructions for the September, 2000 4 9 9 4  form and for the 2000 499- 

A form contain similar language, also included in Exhibit D I n  this case, the parties agreed to 

exactly thc opposite procedure, the wholesaler undertook the responsibility to bill for, collect and 
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pa) Universal Service Fund obligations directly. rhere is no prohibition against carriers making 

m c h  an agreement. 

Each of the resellers rece~ved correspondence dated August of  2000, likewise confirming 

h a t  QAl bore responsihility for payiiient o f  llniversal Servicc Fund charges (Exhibit E). The 

ongoing relationship between QAI and  each of the resellers became disrupted in November and 

December of  2000, when QAI engaged in a disputc with its underlying long distance provider, 

Sprint, resulting in termination o f  thc provisioii of services and loss of a substantial portion or 

cach reseller's customer base. I n  March of 2001. QAl requested of the three resellers not then in 

bankruptcy (Protel, LoTel and Inniark) that they assume responsibility for payment of Universal 

Service Fund charges (Exhibit E). which request was unequivocally refused (Exhibit F) 

Consistent with the contractual agreement of the parties. their course of dealing, and the 499-A 

instructions. each of the fivc resellers filed 2001 499-A rorms (Exhlhit G )  explaining the 

obligation o f  QAI to report calendai- year 2000 revenues and pay the resulting Universal Service 

Fund charges. These forms were reiectcd collectively by USAC, resulting in  letters of appeal 

(Exhibit H). Ilndersigned counsel contacted M A C  on several occasions to inquire about the 

status of these appeals On May 22, 2003, USAC' issued Its Administrator's Decision on 

Contributor Appeal (Exhibit A). denying all appeals. LoTel requests de novo review and 

reversal of  this AdminisIralor's Dccisron 
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Ill.  ARGUMENT 

A. Universal Service Administrativc Company does not have 
authority to reiect a signed and filed 499-A form 

I'he I Jnivcrsiil Service Adniiiiistrativc Company has not been grantcd the authority to 

reject 499-A forms I t  has been granted the authority to audit forms, conduct inquiries and seek 

information but nowhere has it been granted thc authority to receive a duly executed and 

completed form 499-A and choose to disregard it as it has done i n  this case. The Administrator 

has expressly been denied the authority tn act in doubtful situations without first seeking 

Commission Guidance 47 C.F.R 5 54 702 (ci Rejecting filed 499 forms is clearly a power 

denicd the AdminisIrator. 

Nor does the Administrator bavc the authority to reject a contractual arrangement 

between carriers whereby the wholesale carrier agreeq to pay Universal Service Fund charges, as 

USAC purports to do i n  its Dccision. 

Further, such action violates IJSAC's own 499 Instructlons. 

The Instructions issued by the Universal Service Admimstrative Company for 499 

reponlng to have been given the force of rcgulations by the Commisslon. See, for example, !!l 

the Matter of Request for Review by ABC Cellular CorDoration, DA 02-3474, Order adopted 

Deccmber 16, 2002. In  addition lo citation to numerous Instructions as authorlty, the Order 

furlher recognizes, in lootnote 10. that by virtue o f  portlons o f  the Instructions adopted i n  

connection with the preparation of499 forms, contractual agreements between carriers at least in 

situations involving the transfer of customers will be honored in terms of'the allocation of 

responsibility for payment of IJniversal Scrvice Fund charges. 
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I n  the present case, the Univcrsal Service Administrative Company Decision on 

Contrihutor Appeal is hased primarily i f ’  not cxclusively on the Administrator’s determination 

that the Instruclions are a to be followed Contrary to the express language of the Instructions, 

under the Decision thc wholcsale carrier IS to include on its report of end user revenues those 

revenucs for which it expressly agrccd with the reselling carrier it would collect and pay 

Universal Service Fund charges Further, the agreement between the parties IS  disregarded. 

li‘in fact the 499 Instructions do cnnstitutc regulations oral thc very least reflect rules by 

which carriers may govern their operations. by what authority does the Administrator disregard 

not only thc Instructions but also a contractual arrangement between a wholesale carrier and 

reseller expressly crafted to comply with the Instructions? The Petitioner submits that the 

Administrator has committed clear crror by negating the contractual agreement between carriers 

and disregarding the Instructions 

In  support o f the  Decision. the Adininistrator states (wlthout citation of any authority) 

“This demonstratcs why FCC regulations and USAC do not allow USF obligations to transfer to 

a third party.” This crucial sentence ignores those portions of the lnstructlons whlch relate to the 

reporting obligation of wholcsale carriers and reseller carriers. There is no attempt here to 

transfer an obligation; it originates with the wholesaler, QAT, and should stay there as agreed. 

QAI IS not merely somc mysterious ‘Third party” to which obligations are sought to he 

“transl‘erred” By Instruction, QAI is the carricr responsible for reporting 499 rcvenues except in 

transactions in  which i t  obtains from the reselling carrier confirmation and agreement to report 

4 ~ 1  revenues and pay the resulting USF charges. In the present case, the carriers expressly 
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craftcd lhe~r  agreemen& to provide that the wholesale carrier, QAT, would collect and pay USF 

charges 

The Administrator is perhaps also somewhat disingenuous in characterizing QAI as 'a 

third party, tu whom IJSF obligations are being trunsfcrrcd' The Administrator directly billed 

QAT for US1: obligations for a number ol'years It received and accepted payments from QAl. 

By means not revealed to Petitioner. the Administrator chose in 2001 to transfer billings, 

including substantial unpaid account balances, late payment charges and interest to Petitioner 

l lad  the Administrator instead followed its own Instructions as well as the contractual agreement 

betwccn the carriers. it instead would have continued to bill QAI all of these charges through 

Junc of2001 

R. 'The Universal Service Fund Charges in Question 
are the Oblieation of Q A l  and nnt LoTel 

It is bcyond disputc that under the agreement between the parties, QAI undertook 

responslbility as wholesaler to pay Universal Service Fund charges See Exhibit K. See 

Paragraph 2(a) and Schedulc 2, paragraph l(c) of  Exhibit C. QAJ also billed for and collected 

such charges. Sce Exhibit K This contractual arrangement is consistent with the Universal 

Service Administrative Company instructions. which provlde that the wholesale provider of 

telecommunication services is obligated to pay Universal Service Fund charges in the absence of 

an agreement by the reseller to do so Here the agreement was exactly to the contrary and was 

again confirmed through the exchangc of correspondence between QAT and three of the resellers 

i n  March of 2001, wherein QAI again confirmed its obligation to pay Universal Service Fund 

charges unless the resellcrs assume the obligation to do so, which thcy refused. 
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Because two o f  the rcsellers in  question, American Cyber and Coleman Enteiprises, filed 

hankruptcy proceedings, several documents havc come to light in the course of those and 

continuing court proceedings which further confirm the obligation of QAl to pay the charges In 

question. 

In thc Deposition of  David Wiegand takcn Octobcr 25, 2002 (excerpt attached as Exhibit 

.I). Mr Wicgand confirmed his understanding that QAI was obligated to and in fact did pay 

Universal Service Fund charges, which 11 in turn hilled to end user customers and reserved for 

payment ol'such charges. 

In addition lo the express terms of the carriers' agreements, fairness and equity require 

that (he agreement between Q A I  and the resellers for apportionment of Universal Service Fund 

charge% not be negated by (!SAC, for thc reason that QAI i n  fact billed for and collected the 

funds to be used to pay the Universal Service Fund charges that appearcd on invoices during the 

first six months of200l. 

Bccause QAI. without the knowledge or involvcment o f  LoTel, caused services by Sprint 

to be disrupted. Lo'l'el's customer base was nearly dcslroycd by the beginning of calendar year 

2001. leaving it wilhout revenues, reserves or simply the funds required to pay USAC mvolces 

during thc lirst six months of 2001 QAI,  on the other hand, had billed for, collected and 

reserved thosc very funds 

In fairness and I n  equity and under thc terms of the contractual agreement between QAl 

sild the rcsellers and further, in compliancc with the 499-A instructions, all Universal Service 

I k n d  obligations billed during the tirst six months of2001, based as they were on calendar year 
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7000 activities. were and should he determined by the Commission to be the obligation of QAI 

arid not of 1,oTel 

IV. CONCLUSION 

Petitioner rcspcctfully requests that on rcvicw, the Commission determine all universal 

senice fund obligations chargcd i t  prior 10 July of 2001 including penalties, late charges and 

interest. be dctcrmined to bc (he ohligation of QAI,  Inc. and not pctitioner. 

Rcspeclfully submitted, 

LOTEL, INC. 
D/B/A COORDINATED BILLING 

_ _  - 
7 _'. , .  

By:  . ,. I 

I>avid G Cfocker 
Lawrence M Brenton 
Early, I>ennon, Crocker & Bartosiewicr, PLL 
900 Comerica Building 
Kalamaroo, MI 49007 
(269) 381 -8844 

Its Counsel 
.luly ' 2003 
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A,. .‘. 

Universal Service Administrative Company 

May 22, 2003 

I j \ ’  FEDEKA L EXPRESS 

K t  Aiiienca~i Cybcr COT, Inmark, Inc ; Prole1 Advantage, hie , LoTel, Inc., 
ColeiiiaiiEiiterl,nses, l i ic (Filer IDS 819152, 814681, 809181, 819396, 
808522) 

DcLu- Mr Brcnton 

After lhoiough rcvicw, thr  UnivcIsal Scnicc Administrative Coinpany (USAC) has 
completed its evaluation of the Lcllcrs of  Appeal (Appeals) on behalf of American Cyber 
C O T  d!h/a Discount Plus f/k/a Key Coinniunicat~oi~s, Inmark, Inc d/b/a Preferred 
Hilling. Protel Advantage. Inc d/b/a Long Distance Saviiigs, LoTel, Tnc. d/b/a 
Coordinated Hilling Services, rolcimil Entcrpriscs, Inc d/b/a Local Long Distance 
intl ividiially “Appcllanl”, collsctively, “Appellants”) ’The Appeals address USAC’s 
i ’e jccl i~m ol’FCC Forms 499-A rc])oitiiig Lero rebciiuc Tor t i l e  period January 1 - 
Deceinhcr 3 I. 2000 



Lawrence M Brenton 
Early, Lennon, Crocker & Bartosiewicz, P L.C 
May 22, 2003 
Page 2 

Discussion Appellants appeals must be denied Appellants argue that USAC does not 
have "']urisdiction, authority or discretioii to "reject" or choose to ignore a properly filed 
form 4 9 K 4  .' 

FC'C regtilations specifically re uire USAC to compare revenue information collccted' 
and gtvc USAC' audit aulhonly 

Docurnmtalion provided with the Appeals included correspondence between Appellants 
and QAL Inc.  that discuss whar QAI Tnc ' s  obligations were with regard to filing of 
revenue reporting forms and at one point question whether QAI had accurately reported 
rcvenuc, or in fact reported revenue at a11 This demonstrates why FCC regulations and 
USAC do not allow USF obligatioiis to transfer to a third party Appellants acknowledge 
i n  the Appcals lliat i t  would be iinprol,er for USAC to rely upon information provided by 
rl llirrd party 

Thc FC(' a p p i ~ ~ \  cs all Foniis 499-A and accompanying instructions As stated in 

I JSAC's September 12. 2001 rejection h k r ,  and oii the FCC-approved instructions that 
;iccompaiiictl thc Fomi, each cnnty  is required to report and conlnbute. In fact, FCC 
rcgulalions rcfer specitically to inrorrnation that a contnhutor must submit to USAC' and 

9 See C I 'R.  $ 5  54.702(f) and 54.707 

(0 I ' i i r~i idt i t  10  i ts respiitisibiltiy for hilling aiid collecliiig contributions, the Adminisirator shall 
conipdrc IpcriodtcdIIy inrorniation collecicd by Lhc adnunishator of the TICS Fund from TRS Fund 
W o t k s h e d 5  ~ 1 1 1 1  iiiforniation huhmiiied hq conrribuiors on Uruversal Service Worksheers to verify the 
accuracy of inl'oi m u o n  whmi t tcd  on C T r i i v e m  S c n  ice Worksheets When pcrfomung a comparison 
~ , f  cot i l r tbum inlormatioil providcd by th i5  paragraph, the Administrator must undertake company- 
by-coinpatiy coinpansons for a l l  entitic5 filiiig Oiiiversal Service and TRS Fund Worksheets 
Atidit ciintiols Tltc Adintniutrator shall have  aull ioi i ty io audit contributors and carriers reponing data 
to thc a d n i i i i i ~ t r ~ l ~ i r  T h c  Adinini~liator ,hall es~ablish procedures io verify discounts, orfbets, and 
~ u p p m t  dtiiounh providcd hy thc u n i v e r u l  F C T V I C ~  support progranu, and may suspend or delay 
discoiiiit?, oftsetr, and suppiirr amount? p r u ~  idcd by  thc iiniversal service support progrom5, and may 
5u5pt.nd <)r delay  discounts. offsets. 2nd cupporl anioiints provided to a carrier if the canter fa i ls  to 
liroi ide adequale verification of di\coun~s, off?et$, or support amounts provided upon reasonablc 
reqiic\t. or i t  directed by thc Conurus?toii i o  do so 
~i.inihuisrnicnts. offsets or support aniounis pursuant to part 36 and 5 69 116 through 69 117 ofthi5 
chaplcr, and 5 i i h p a a  D. F, and G of 11115 part to a carrier until the carrier has provided to the 
A d i n i n i 5 r t a t o r  a tn iz and correct copy 0 1  l l i e  d e c i ~ i o n  o f a  state cotnmtTvnn designating that carrler as 
an el tgtbk icIcciriiitniitiicau(,n\ cariicr it1 :tccotdat~cc with 9 S4 201 
(~'oi i~t ihulni  icporiing requircniciit? (J) C ontrihiiltonh sha l l  be calculated and fi led in accordance with 
11ic I J t i i vc i i a I  Service Workslieel I he I cIeconnnutIicattons Reporting Worksheet sets forth 
it i torinalrnii t l u t  the ciintribulor tmust submit to the Adminlshalor on a qiianerly and annual basts The 
( ' o i i u i i i s~ io~ i  s l i i i l l  annoiitile bq Public NUIILC publishcd in )he FEDF,RAL RF,CIS1'ER and on 11s 
%Lcbi l ic  tlic ~ m ~ t i i i e r  of pa)mei i t  a n t i  d ~ l r ~  hy  which payments inus1 be made An officer of lhe 
ioi i rr thulor iilust ccrlify to the truth 311d m u r a c y  o f  the I lniversal Service Workhheet, and the 
( UIII~III~(IUII oi tlic Adi r i i t i i~ t ia tur  nidq 5 eril! d i iy  inforiiiation contailled iii the Ilniversal Scn,ice 
\ V i ~ r k d i w t  a t  llir dtrcrcrioii { i f  lhr ( ' i i t i i n ~ i ~ ~ m  T h e  Administ~ator of ihc ~elcconimunicatioi is Kelay 
Sct \ 11c I u r d  511.11l pro\i(lc. data ii.p(~i1t.d 011 l l ic I c l e ~ ~ n i t ~ i ~ ~ i ~ c a I i ~ i i ~  Kelay Service Worksheet to thc 
~ \ i l l l t l l l l ~ l i ~ i o r  + G  t l ia l  t l l r  ~2d i i i i i i i s i rak~r  tiid). \crit). inforination culltatlied 111 h e  I lnrvcrsal Servicc 
iLurLs l i c t . l  l i i a ~ ~ i t r d l c  01 iirlliuhfiil ~ i ~ f o r m r l l ~ o i i  contaitird 111 ill? Utilrersal Service Workshcet may 
I C J ~  1'1 p l ' \ e L t t i w n  itndcr i l i c  ci it>iin.iI , p i m ~ w n s  of 'I i t l e  18 ut the l !nited Statc.; Code '1'11~ 

l h i 1 l l \ i i . i i o i  i l i o l l  ~ d ,  i w  [lie ni i i i i i i rs io~~ 0 1  ii i iy enlorccnieilt z\s~ies i l ia1 arisc arid pro, ide at iy  

1 

' 

The Administrator shall not provide 
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direct USAC to either estimate or verify information in instances where revenue IS not 
reported or IS inaccurately reported ' See C.F.R. $ 5  54.71 1 & S4 713. While a third party 
may provide a service and file forms on another's behalf, the obligation to file the forms 
and the obligation lo make payment LO the USF remains the obligation of each entity. A 
third party does not assunie the respoiisibility the obligation for payment for any of i t s  
resellers 

IJSAC's review of' Appellant's subsequently filed Forms 499 which report revenue for 
periods after 2000 show that Appellants continue to report interstate revenue Yet the 
revised Forms 409-A reporting 2000 revenue that Appellant's filed reported $0 interstate 
rcvenue. USAC has determined that Appcllant's revised Forms 499-A reporting 2000 
revenue werc inaccurately suhniittcd. 

Decision on Appeal Denied 

{JSAC' hcrrh) d e i i i c  Appellanl'b Appeal 
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If you disagree with USAC’s response to your Appeal, you may file an appeal with the 
Federal Communications Commission (FCC) within 60 days of the date of this letter. 
The FCC address where you may direct your appcal is 

Fcderal Co,min\iincations Coinmission 
Office of the Secrelary 
445 12th Srrcet, SW,  Room TW-A325 
Washington, DC 20554 

Sincere1 y, 

USAC 





EXHIBIT B 

USAC Letter Dated September 12,2001 
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